
501 

IN THE NATIONAL COMPANY LAW TRIBUNAL 
DIVISION BENCH (COURT– I) CHENNAI 

ATTENDANCE CUM ORDER SHEET OF THE HEARING 
HELD ON 30.06.2026 THROUGH VIDEO CONFERENCING 

---------------------------------------------------------------------------------------------------------------- 
PRESENT: HON’BLE SHRI. SANJIV JAIN, MEMBER (JUDICIAL) 

HON’BLE SHRI. VENKATARAMAN SUBRAMANIAM, MEMBER (TECHNICAL) 
---------------------------------------------------------------------------------------------------------------- 
IN THE MATTER OF     : K V Capital 
              Vs 
         Amar Prakaash Developerss Pvt Ltd 

MAIN PETITION NUMBER                       : CP(IB)/73(CHE)2022 

(IA/MA) APPLICATION NUMBERS 

IA(IBC)(Plan)/11(CHE)/2025; IA(IBC)/700(CHE)/2026; Ivn.P(IBC)/5/CHE/2026; 

IVN.P/(IBC)/6(CHE)/2026; IA(IBC)/1985(CHE)/2025; IA(IBC)/1877(CHE)/2025; 

IA(IBC)/1905(CHE)/2025; IVN.P(IBC)/11(CHE)/2025; IA(IBC)/1646(CHE)/2024; 

IA(IBC)/1369(CHE)2025; IA(IBC)/2209(CHE)2024; IA(I.B.C)/892(CHE)2025; 

IA(IBC)/2095/(CHE)/2025; IA(IBC)/2082(CHE)/2025; IA(IBC)/53(CHE)2026  

---------------------------------------------------------------------------------------------------------------- 

ORDER   

IA(IBC)(Plan)/11(CHE) 2025 

Present: Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

              Developers Private Limited. 

Vide common order pronounced in Open Court, the application is 

allowed.  The resolution plan with addendum submitted by the Resolution 

Applicant Aadarsh Surana is approved with directions. 

Inv.P(IBC)/11(CHE)/2025 

Present: Ld. Counsel Shri. Girish for the Liquidator of EAP Infrastructure    

              Private Limited. 

     Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

               Developerss Private Limited. 

Vide common order pronounced in Open Court, application is dismissed. 
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Inv.P(IBC)/5(CHE)/2026 

Present: Ld. Counsel Shri. Krishna Dath for the Applicant 

         Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

              Developers Private Limited. 

    None for the CoC. 

Vide common order pronounced in Open Court, application is disposed 

of with the following observations. 

6.3. Since the amount claimed by the erstwhile Interim 
Resolution Professional towards his fees and expenses already 
forms part of the CIRP costs and the CIRP costs are, in any event, 
payable in priority in terms of Section 30(2) of the Code, the claim 
of the Applicant stands subsumed within and is to be dealt with as 
part of the said CIRP costs. So, nothing further survives for 
adjudication in this Intervention Application. 
 

Inv. P / (IBC)/6(CHE)/2026 

Present: Ld. Counsel Shri. V. Adithiyan for the Applicant / Latha Devi  

              Gani. 

        Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

               Developers Private Limited. 

     None for the CoC / R2. 

      None for R3 and R4. 

Vide common order pronounced in Open Court, application is disposed 

of with the following observations. 

7.3. Having heard the parties and considered the matter, we are 

of the view that the Applicant holds a registered Sale Deed dated 

23.02.2015 in respect of Flat No. H-111, and the right, title and 

possession of the said flat in her favour stands recognised by the 

orders of the TNRERA. The 1st Respondent / Resolution 

Professional is directed to reconcile.  
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7.4. In so far as the relief at prayer clause (c) is concerned, 

namely a direction to include the compensation amount of 

Rs.11,69,520/- said to have been awarded by the Hon'ble TNRERA 

in CCP No. 134/2019 dated 16.12.2019 and in EP No. 4/2021 in 

C.No. 306/2019 dated 30.12.2021, in the Resolution Plan, we find 

that the same cannot be granted. The Applicant has fairly admitted 

that the said compensation amount of Rs.11,69,520/- was not 

included in the claim submitted by her before the Resolution 

Professional in Form CA. It is well settled that the Resolution 

Professional can collate and admit only such claims as are made 

before him in the manner and within the time prescribed under the 

Code and the CIRP Regulations, and a claim that was never 

lodged before the Resolution Professional cannot be directed to be 

included in the Resolution Plan at this belated stage, more so after 

approval of the Resolution Plan by the CoC. The Applicant having 

not made any claim towards the said compensation/damages 

before the Resolution Professional, the relief sought at prayer 

clause (c) is liable to be and is hereby rejected. It is, however, 

made clear that the treatment of the Applicant as a homebuyer 

shall be in accordance with the approved Resolution Plan. 
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IA(IBC) /1905 (CHE)/ 2025 

Present: Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

              Developers Private Limited. 

     Ld. Counsel Shri. Pawan Jhabakh for R1. 

Vide common order pronounced in Open Court, the application is 

disposed of with following observations. 

8.3. In view of the undertaking dated 27.05.2026 given by the 

Resolution Applicant to pay the incentive fee of the Resolution 

Professional as part of the CIRP cost, and the approval thereof by the 

CoC in its 39th meeting held on 10.06.2026, the very grievance raised in 

this application stands redressed and the relief sought therein has been 

substantially secured. The Resolution Applicant shall remain bound by 

the said undertaking and shall pay the incentive fee of the Resolution 

Professional, as part of the CIRP cost, in priority, in terms thereof and 

in accordance with Regulation 34B of the CIRP Regulations, 2016. 
 

IA(IBC)/700(CHE)/2026 

Present: Ld. Counsel Shri. RAghav Menon for RP of Amar Prakaash  

               Developers Private LImited 

Vide common order pronounced in Open Court, application is disposed 

of with the following observations. 

5.3. The said applications under Section 66 of the Code have 
already been considered and disposed of by this Tribunal 
independently by a separate order. In view of the independent 
disposal of the said Section 66 applications, the very cause for 
which the present Application came to be filed no longer subsists. 
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IA(IBC)/1985(CHE)/2025 

Present: Ld. Counsel Shri. Bilal Ali for the Ayra Consortium. 

     Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

              Developers Private Limited. 

Vide common order pronounced in Open Court, the application is 

dismissed. 
 

IA(IBC)/53(CHE)2026; IA(IBC)/2082(CHE)/2025 

Present: Ld. Counsel Ms. Madhuvandhi for State Bank of India. 

     Ld. Counsel Shri. Pawan Jhabakh for R1 and R2. 

     Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

               Developers Private Limited. 

     None for LICHFL. 

Vide common order pronounced in Open Court, both the 

applications are dismissed with no orders as to cost.  However, the said 

dismissal will not prevent State Bank of India / Applicant from initiating 

proceedings against the Borrowers for recovery of its dues since the flats 

are under mortgage with the Applicant / State Bank of India.   
 

IA(IBC)/1369(CHE)2025; IA(IBC)/1646(CHE)/2024 

Present: None for the Manish Mardia. 

     Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

              Developers Private Limited. 

     None for the CoC. 

              Ld. Counsel Shri. Pawan Jhabakh for Aadarsh Surana. 

     Ld. Counsel Shri. Girish for the Liquidator of EAP  

               Infrastructure Private Limited. 

Vide common order pronounced in Open Court, both the applications are 

dismissed with no orders as to cost. 
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IA(I.B.C)/892(CHE)2025 

Present: Ld. Counsel Shri. Raghav Menon for the Appliacnt / RP of Amar  

              Prakaash. 

    Ld. Counsel Shri. Pawan Jhabakh for all the Respondents. 

Vide separate order pronounced in Open Court, the application is 

dismissed with no orders as to cost. 
 

IA(IBC)/2095/(CHE)/2025 

Present: None for the Applicant / Dugar Finance and Investments  

              Limited. 

    Ld. Counsel Shri. Raghav Menon for the Appliacnt / RP of Amar  

              Prakaash. 

Vide separate order pronounced in Open Court, application is 

allowed with directions to include the claim of the Applicant as Secured 

Financial Creditor which may be paid in terms of the resolution plan. 
 

IA(IBC)/2209(CHE)2024 

Present: Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

              Developers Private Limited. 

     Ld. Counsel Shri. Pawan Jhabakh for R2 and R3. 

     Ld. Counsel Shri. Shri. Girish for the Liquidator of EAP  

              Infrastructure India Private Limited. 

     None for the other Respondents. 

Vide separate order pronounced in Open Court, the application is 

dismissed with no orders as to cost. 
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IA(IBC)/1877(CHE)/2025 

Present: None for the Applicant / NHD Homes. 

     Ld. Counsel Shri. Raghav Menon for RP of Amar Prakaash  

              Developers Private Limited. 

Vide separate order pronounced in Open Court, the application is 

disposed of with the following observations and directions. 

Considering the fact that the claim of the Applicant very much exists in 

the list of claims as evident from the IBBI website, the same has to be 

treated in the category of ‘Home Buyers’ in a class. The claim was never 

cancelled by the RP nor omitted in the resolution plan.   

 

 

 
 

            Sd/-            Sd/- 

(VENKATARAMAN SUBRAMANIAM)            (SANJIV JAIN) 
      MEMBER (TECHNICAL)                           MEMBER (JUDICIAL) 
MG 
 

Date: 30.06.2026 
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IN THE NATIONAL COMPANY LAW TRIBUNAL 
CHENNAI BENCH-1 

AT CHENNAI 

IA(IBC)/892(CHE)/2025 
in  

 

CP(IB)/73(CHE)2022 
 

 (filed under Section 66 of the Insolvency and Bankruptcy Code, 2016 R/w rule 11 of the 
National Company Law Tribunal Rules, 2016) 

 
In the matter of Amar Prakaash Developers Private Limited 

 
1. TruPro Insolvency Services LLP, 

Resolution Professional of Amar Prakaash Developerss 
Private Limited, 
No. 581, Third Floor (Top Floor), 
Sector 27, Gurugram – 122001. 
Email ID: rohit.sehgal@truproinsolvency.com 

               … Applicant 
Vs 

1. Mr. Aadarsh Surana, 
F201, Taisha Housing Society, Natesan Nagar,  
2nd Main Road, Kalimmankoil Street, 
Virugambakkam, Chennai – 600 091 

 . . . Respondent No.1 
 

2. Mr. Aashish Surana 
2, Rajendra Prasad Road 
Nehru Nagar 
Chromepet 
Chennai-600044 
E-mail ID: kuideeplaw@smail.com 

. . . Respondent No.2 
 
3. Mr. Sudhir Surana  

F201, Taisha Housing Society 
Natesan Nagar 2nd Main Road 
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Kalimmankoil Street 
Virugambakkam 
Chennai – 600091 
E-mail ID: aadarsh@amarprakash.in 

. . . Respondent No.3 
4. Mrs. Sunitha Surana 

F201, Taisha Housing Society 
Natesan Nagar 2nd Main Road 
Kalimmankoil Street, Virugambakkam 
Chennai – 600091 

. . . Respondent No.4 
5. Mr. Kuldeep Surana 

F201, Taisha Housing Society 
Natesan Nagar 2nd Main Road 
Kalimmankoil Street, Virugambakkam 
Chennai – 600091 

. . . Respondent No.5 
 
For Applicant      :Raghav Menon, Advocate            

For Respondent  : Pawan Jhabakh, Advocate for Promoter Director 
 

 

 

CORAM: 

SANJIV JAIN, MEMBER (JUDICIAL) 
VENKATARAMAN SUBRAMANIAM, MEMBER (TECHNICAL) 

 
                                                  

Order Pronounced on 30th June, 2026 
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O R D E R 

(Heard Through Hybrid Mode) 

 
 

 This application under Section 66 of IBC r/w Rule 11 of NCLT  

Rules 2016, has been filed by the RP of the Corporate Debtor Amar 

Prakaash Developerss Private Limited seeking the following reliefs. 

i. To declare that the purported cancellation of units by the Respondents was 

fraudulent within the meaning of Section 66 of the Insolvency and Bankruptcy 

Code, 2016 and direct the Respondents: 

a. To personally bear the liability towards the repayment of the loans 

availed from LICHFL and SBI, thereby relieving the Corporate Debtor 

from such obligations; or 

b. To make contributions to the assets of the Corporate Debtor aggregating 

to the total loan amount of Rs.12.35 Crores availed by them. 

 

2. The facts relevant for the disposal of the application are that the 

Corporate Debtor was engaged in the real estate business.  On a petition 

filed under Section 7 of IBC by KV Capital, the Financial Creditor, CIRP 

against the Corporate Debtor was initiated vide an order dated 

18.04.2023.  The Respondents were the part of the management of the 

Corporate Debtor and responsible for the control and management of 

the affairs of the Corporate Debtor.   
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3. It is stated that the Respondents had applied for the housing loans from 

LICHFL and State Bank of India for purchase of specific flats / units in 

the projects developed by the Corporate Debtor as tabulated below. 

 

 
 

4. The loans were sanctioned by LICHFL and SBI in 2018.  Thereafter, 

Respondents executed the loan documents.  To secure the repayment of 

loans, Respondents created security interest in favour of LICHFL and 

SBI over the purchased flats / units by equitable mortgage and deposit 

of title deeds as Annexure B2.  Tri-partite loan agreements were entered 

into among them (flat buyers, Corporate Debtor and LICHFL / SBI) at 

the time of disbursal of loans.  The Respondents did not make any 

payments towards the loan amounts from the inception of loans.  On 

01.09.2021 and 03.05.2021, they submitted cancellation requests to the 

Corporate Debtor expressing their intent to withdraw from the project 
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and cancel the bookings of their respective flats / units as Annexure B4 

collectively.   

 

5. It is stated that the Corporate Debtor being under the control and 

management of the Respondents accepted the cancellation requests vide 

letters dated 15.12.2021 subject to the condition that the Respondents 

and the Bankers would jointly participate in the cancellation process 

involving cancellation of UDS sale deed and agreement of project 

promotion and construction (APPAC) as Annexure B5 collectively.  It is 

stated that Respondents failed to obtain consent from them in the 

cancellation process and circumvented a crucial condition precedent for 

the cancellation of allotment of flats.   

 

6. It is stated that due to non-payment of loan amounts, LICHFL / SBI 

classified the accounts of the Respondents as NPA and issued recall 

notices demanding repayment of outstanding loan amounts.  On 

19.05.2022, the Respondents informed LICHFL / SBI about their 

withdrawal from the project and requested the Corporate Debtor to 

initiate cancellation and refund.  LICHFL vide letters dated 02.06.2022 

and 06.11.2023 clarified that such cancellation is not acceptable as the 
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cancellation of MoDT could only be facilitated after the complete 

closure of the sanctioned loans as Annexure B6 collectively. 

 

7. It is stated that following the initiation of CIRP, LICHFL filed the claims 

on 05.05.2023 as secured financial creditor as Annexure B7, however, 

SBI did not file any claim with the RP.  It is stated that the Respondents 

also filed claims in Form C on 02.05.2023 as Financial Creditors for the 

cancelled units despite having taken the refunds and committed 

defaults in payment of their personal loan obligations shifting liability 

on the Corporate Debtor as Annexure B8.  It is stated that the 

Respondents are still insisting to be treated as Financial Creditors for 

the units, that have been cancelled, in a stark contrast to their stand in 

IA/1418/2024 filed by the Respondents seeking declaration that SBI and 

LICHFL be treated as Financial Creditors for the said units since in the 

tri-partite agreement, the Corporate Debtor was a party.  In that 

application, they claimed that their claims be classified as that of Home 

Buyers treating the cancelled units as the unsold inventories 

recognizing the claims of LICHFL and SBI as secured Financial 

Creditors for the cancelled units in disregard to their contractual 

obligations.  It is stated that this Tribunal vide an order dated 19.02.2025 
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disposed of the application holding LICHFL and SBI as the secured 

Financial Creditors of the Corporate Debtor for the amounts disbursed 

to the Corporate Debtor to the extent of the loan amounts remaining 

unpaid.   

 

8. It is stated that the Respondents in their individual capacity had availed 

the housing loans for purchase of specific flats / units and were 

identified as Borrowers in terms of the tri-partite agreements.  They 

never made any payments towards the loan amount and made a 

calculated attempt to evade their financial obligations by submitting 

cancellation requests which were accepted by the Corporate Debtor 

without the involvement / consultation of LICHFL / SBI.  It is stated that 

it was done with a view to shift their financial liabilities on to the 

Corporate Debtor defeating the lawful claims of LICHFL and SBI.  It is 

stated that LICHFL had explicitly clarified that cancellation is not 

acceptable vide mail dated 02.01.2025 stating that cancellation could 

only be acknowledged once the outstanding loan amount is fully 

repaid.  It is stated that this Tribunal vide an order dated 19.02.2025 also 

determined that the Respondents and the Corporate Debtor are jointly 

and severally liable to service the loans of LICHFL and SBI irrespective 
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of purported cancellation of flats / units.  It is stated that this deliberate 

attempt by the Respondents clearly establish their fraudulent intent 

within the meaning of Section 66 of IBC.  It is stated that as per RERA 

Act, Promoter shall maintain a separate account for each project 

wherein 70% of the money received from the allottees are deposited for 

exclusively using for the construction of the project.   

 

9. It is alleged that the diversion of funds not only violated the terms of 

the loan agreements but also undermined the financial interest of the 

Creditors who have a rightful claim over such funds as a part of the 

Corporate Debtor.  Further, this Tribunal in the order dated 19.02.2025 

has observed that the Corporate Debtor has failed to explain why 70% 

of the received amount was not deposited in the escrow account as 

required under the RERA Act.  It is stated that whilst ordinary allottees 

continued to face uncertainty and hardship, the Respondents acted in 

bad faith by orchestrating the cancellation of their own units.  It is 

stated that the other Home Buyers whose flats were cancelled were 

neither offered similar treatment nor refund.  This discriminatory and 

preferential treatment demonstrates the fraudulent intent of the 

Respondents which was aimed for benefitting themselves and 
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defrauding the Creditors.  It is alleged that this action of the 

Respondents constitute a clear breach of their statutory obligation 

under Section 66(2) of IBC which mandates that Directors must avoid 

actions that worsen the financial position of the company once 

insolvency is imminent and must take reasonable steps to minimize the 

potential losses. 

 

10. The Respondents No. 1, 2, 4 and 5 contested the application and filed 

their reply stating that Respondent No. 4 is the spouse of late Shri. 

Sudhir Kumar Surana (Respondent No. 3) and is no way involved or a 

beneficiary to any of the transactions referred to in the application.  It is 

stated that the Applicant has admitted that the claim form dated 

05.05.2023 submitted by the LICHFL was accepted by the Applicant 

rendering the allegations of fraud untenable and unsustainable.  It is 

stated that if there was no obligation on behalf of the Corporate Debtor 

to make payments to LICHFL, the Applicant ought to have rejected the 

claim form filed by LICHFL on 05.05.2023.  Thus, by virtue of accepting 

the claim form, the Applicant is estopped from filing the present 

application.   
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11. It is stated that the LICHFL, allegedly an affected party till date has not 

issued any communication of fraud to any of the Respondents.  The tri-

partite agreement provides that the Corporate Debtor alone has the 

liability towards the loan granted to the Respondents in the event of 

any cancellation which agreement was acted upon by LICHFL by filing 

the claim form dated 05.05.2023 before the Applicant.  It is stated that 

Applicant has not produced any act of evidence to sustain the said 

allegations of diversion of funds.  It is stated that in the present case, the 

entire money towards loan was disbursed to the Corporate Debtor 

which is also admitted by the Applicant through the acceptance of 

claim dated 05.05.2023.  It is stated that by virtue of Section 18(1)(b) of 

RERA, in the event of any cancellation, it is the Builder who is bound to 

refund to the lender.  It is stated that the Applicant has treated the 

cancelled flats as the part of the inventory of the Corporate Debtor in 

the information memorandum released to the PRAs.  It is stated that the 

flats which have been cancelled by the Respondents continued to 

remain as security with the financial institutions.  It is stated that the 

order of the Tribunal dated 09.02.2025 directs the Applicant to proceed 

in terms of the Claim Form C filed by LICHFL categorizing it as 
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financial creditor.  The Applicant instead complying the above order 

has chosen to file this application.  Since no appeal has been filed, the 

order has attained finality.  It is stated that in the event of cancellation 

as per the tri-partite agreement, the Corporate Debtor is liable to refund 

the monies to the financial institutions.   

 

12. It is stated that the Applicant has failed to constitute and satisfy any of 

the thresholds laid down under Section 66 of IBC.   

 

13. The Applicant filed the Rejoinder stating that after filing of this 

application, the Applicant has come to know that State Bank of India, 

the Home loan provider to Respondent No. 2 and Respondent No. 5 

vide order dated 19.04.2025 classified the home loan account of 

Respondent No. 2 and Respondent No. 5 as fraud as Annexure A and B.  

The Applicant denied the averments made in the reply and stated that 

this application has been filed after thorough examination of record.  It 

is stated that the Respondents increased the liability of the Corporate 

Debtor which was already under financial distress.  This conduct led to 

the initiation of CIRP and undermining the interest of the Creditors as 

well as the Corporate Debtor.  It is stated that Section 18(1)(b) of RERA 

provides the scenarios where the Promoter fails to complete and hand 
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over the possession of apartment within the time stipulated under the 

agreement.  In the present case, the Respondents were responsible to 

complete the construction in time and hand over the allotted units.  It is 

stated that it was mandatory for the Respondents to obtain NOC from 

the lenders prior to initiating any cancellation which the Respondents 

admittedly failed to do.  The Respondents had also filed the claims for 

treating them as Home Buyers which is a clear attempt to defraud the 

system by first availing the funds in their individual capacity and then 

offloading the repayment liability on to the Corporate Debtor and 

subsequently claiming recovery from the same entity causing a double 

blow to its financial opposition.   

 

14. It is stated that this Tribunal in the order dated 19.02.2025 never held 

that the entire liability rests solely on the Corporate Debtor.  The 

Tribunal has held that the Respondents and the Corporate Debtor are 

jointly and severally liable for the outstanding loan amounts.  The 

Tribunal also took note of the fraudulent intent of the Respondents as 

reflected in their unilateral actions thereby reinforcing their 

accountability in the matter.  It is stated that the conduct of the 
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Respondents amounts to fraud and they are liable under Section 66 of 

IBC.   

 

Analysis / Findings 

15. We have heard Ld. Counsels for the parties and perused the written 

synopsis as well as the affidavit filed by Respondent No. 1 vide SR. No. 

4835 dated 14.11.2025. 

 

16. In the affidavit, the Respondent No.1 has stated that as per the 

resolution plan that has been submitted and approved by the CoC, it 

has been expressly stated that the resolution plan seeks for the 

“cancellation, waiver and discharge of all avoidance applications (filed 

with respect to Sections 43, 45, 47, 49, 50 and 66 of IBC, 2016) from the 

date of Approval by the Tribunal as part of the reliefs and concessions 

contained in the resolution plan”.   

 

17. It is stated that in terms of the resolution plan, the Applicant cannot 

maintain the proceedings in IA/892/2025 upon the approval of the plan 

submitted by the Resolution Applicant. 

 

18. Before venturing into the allegations and the reply, it is relevant to refer 

Section 29A(g) of IBC.  It provides that a person shall not be eligible to 



 

IA(IBC)/892(CHE)/2025 IN CP(IB)/73/CHE/2022 
In the matter of Amar Prakaash Developerss Private Limited 

14 of 32 

submit a resolution plan, if such person or any other person acting 

jointly or in concert with such person has been a promoter or in the 

management or control of a Corporate Debtor in which a preferential 

transaction, undervalued transaction, extortionate credit transaction or 

fraudulent transaction has taken place and in respect of which an order 

has been passed by the Adjudicating Authority under the Code.  

Provided that this clause shall not apply if the transaction has taken 

place prior to the acquisition of the Corporate Debtor by the Resolution 

Applicant pursuant to a resolution plan approved under the Code and 

such Resolution Applicant has not otherwise contributed to such 

transaction.   

 

19. In the present case, Respondent No. 1 is no doubt a Resolution 

Applicant being the Promoter Director of the MSME Corporate Debtor 

and was in the management and control of the affairs of the Corporate 

Debtor when the alleged transaction had taken place.  Though the 

Applicant while submitting the plan has expressly stated that the plan 

seeks for cancellation, waiver and discharge of all avoidance 

applications from the date of approval by this Tribunal as part of reliefs 

and concessions contained in the resolution plan which the CoC has 
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approved but the plan has not been finally approved by this Tribunal 

nor the Tribunal is bound to grant the reliefs and concessions as sought 

for in the plan unless otherwise fit to be granted.  The powers qua 

granting reliefs and concessions have been given to the Tribunal under 

Section 32A of IBC on the principle of clean slate.  The CoC in its 

commercial wisdom cannot take such a decision as the transactions 

involving the provisions of Section 66 clearly bar the Resolution 

Applicant from submitting the resolution plan if involved in such 

fraudulent transactions.  However, since in the present case, the 

application has not been adjudicated yet, so till the adjudication by the 

Tribunal, the Resolution Applicant could file the plan.   

 

20. Now coming to the averments, it is not in dispute that the Respondents 

had booked the flats with the Corporate Debtor as detailed above and 

availed the loans from LICHFL and SBI for a total amount of Rs. 12.35 

Crores.  Aadarsh Kumar Surana, the Resolution Applicant had not 

taken loan from the State Bank of India which had declared the home 

loan account of Respondent No. 2 and Respondent No. 5 ‘fraud’.  It is 

pertinent to mention that both the Respondents have challenged the 

action of State Bank of India before Hon'ble High Court by filing the 
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writ petitions where the orders of State Bank of India dated 19.04.2025 

have been stayed.  It is also to be noted that till date State Bank of India 

has not filed any claim before the RP in respect of the loan disbursed to 

the above Respondents after executing the tri-partite agreements with 

the Corporate Debtor and the Respondents.  It is pertinent to mention 

that the loans so advanced by the State Bank of India by virtue of the 

tri-partite agreements were directly transferred to the Corporate Debtor.  

This Tribunal in its order dated 19.02.2025 on the application 

IA/1418/2024 after hearing the parties at length and on considering the 

loan documents and the tri-partite agreements held as under: 

17. It is not in dispute that the Applicants had booked the flats as 
detailed above in the Corporate Debtor’s project namely Palm Rivera. 
They had availed the loans from the Financial Creditors / Respondent 
No. 2 and 3 and entered into the tri-partite agreements with the 
Corporate Debtor and the Financial Creditors. They also made the initial 
payment / paid the margin money for the flats to the Corporate Debtor. 
The Applicants were to be delivered possession of the flats within a 
period of 90 days from the date of the booking which the Corporate 
Debtor failed to do. The Applicants then requested for cancellation of the 
flats vide letters and the reminders as above. The Corporate Debtor 
thereafter accepted their request and cancelled the booking on different 
dates as detailed above. All this happened before the initiation of CIRP 
against the Corporate Debtor. 
 

19. Perusal of the agreement reveals that the Respondent No. 3 / 
LICHFL had sanctioned the housing loan to the Borrower for the 
purchase of the flat on his executing the loan documents. It disbursed 
the loan directly to the Builder on behalf of the Borrower. The flat 
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became the part of the security for the housing loan granted by LICHFL 
in the hands of the Builder and after completion of property, the Builder 
shall execute the necessary sale deed and get it registered in favour of the 
Borrower and hand over the registered sale deed directly to LICHFL. If 
the Borrower desires to withdraw the application for allotment, or in 
case the agreement for sale of the property is cancelled, the entire 
amount advanced to LICHFL to the Builder will be refunded forthwith 
by the Builder to LICHFL along with interest and thereafter the Builder 
shall refund the balance to the Borrower. It provided that in case of 
cancellation, the Builder shall not be entitled to transfer or sell the 
property to another person till such time, the entire amount advanced by 
LICHFL is refunded to LICHFL. Until such time the property shall 
remain charged in favour of LICHFL. It was agreed upon that the 
Borrower and the Builder jointly and severally agree to indemnify the 
LICHFL against all monetary loss. 
 

20. The Tri-partite Agreement nowhere provides that in the event of 
cancellation of booking of flat by the Purchaser / Flat Buyer, it will be 
sole responsibility / liability of the Corporate Debtor to pay the loan 
amount to the Financial Creditor. The liability is joint and several. 

 
21. In the instant case, the Builder / Corporate Debtor had informed to 
LICHFL vide letter dated 11.04.2018 about the booking of flat by Mr. 
Aadarsh Surana noting the lien of LICHFL on the property being 
acquired by the Borrower. The Builder in response to the cancellation 
letter, vide letter dated 15.12.2021 accepted the cancellation subject to 
the condition that since the project has been financed by the Banker and 
an encumbrance has been created over the UDS & sale deed, both 
Aadarsh Surana and the Banker have to necessarily come forward for the 
cancellation of UDS sale deed and agreement of project promotion and 
construction and discharge of memorandum of deposit of title deeds 
simultaneously. It is relevant to reproduce the letter dated 15.12.2021 
accepting the cancellation request of the Applicant No. 1. 
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Since, Aadarsh Surana did not take no objection from the LICHFL / 
Respondent No. 3 qua the cancellation and there was lien in favour of 
LICHFL, no cancellation of UDS sale deed and other documents was 
made. 
 
22. The loan documents provide that it shall be the liability of the 
Borrower / Flat Buyer to pay the debt of the Financial Creditor, as seen 
from the conditions forming part of the sanction letter, page 16 -19, 
agreed terms and conditions of housing loan page 35-39, loan agreement 
page 71-82, memorandum of deposit of title deeds pg 108-114, CERSAI 
report page 128- 130 of Annexure A filed by the Respondent No. 3 in its 
reply / counter. There is no document to indicate that the said loan was 
taken for evergreening the Corporate Debtor’s project loan account. It 
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may be true that the said loan was used to service the interest payments 
/ repayments and DSRA of the project construction loan of the 
Corporate Debtor for saving the account of the Corporate Debtor 
becoming NPA and the amount was disbursed in the AXIS escrow 
account of the Corporate Debtor but the documents available on record 
show that it were the home loans taken by the Applicants / Borrowers in 
respect of the above flats bought from the Corporate Debtor. It is 
important to note that the Flat Buyers were also the Promoter Directors 
of the Corporate Debtor. 
 
23. It is manifest from the record that when the Corporate Debtor was 
unable to hand over the possession of the flats and when the project got 
stuck up, the Applicants requested for the cancellation of the flats which 
cancellation was accepted by the Corporate Debtor which was being 
managed and controlled by the Applicants & Ors. The Applicants or the 
Corporate Debtor before cancellation did not obtain ‘no objection’ or ‘no 
dues certificate’ from the Financial Creditors, though, it was incumbent 
upon them in view of the terms and conditions of the loan documents. 
 
24. As regards the contention that the Applicants were under obligation 
to route all the home loans disbursement to the Corporate Debtor’s 
DSRA account and interest payments of the project loan, we find that 
no such plea was taken in the application. It may be true that the loan 
amount given was partially utilized for repayment / interest and 
partially towards construction funding and the same may be in violation 
of Section 4(2) (1) (D) of the RERA Act, but it for the Corporate Debtor 
to explain why 70% of the amount received was not deposited in the 
escrow account to be used for construction. From this, it cannot be made 
out that the transaction was only the funding transaction for 
evergreening the Corporate Debtor’s project loan account to service 
interest payments. 
 
25. The CIRP in the present case was initiated on 18.04.2023. The 
cancellation was accepted on 15.12.2021. There is a letter from LICHFL 
dated 02.06.2022 at page 139 of the reply filed by the Respondent No. 3, 
addressed to Applicant No. 1 / Aadarsh Surana in response to his letter 
dated 19.05.2022 that the property is mortgaged to it through the 
document dated 07.05.2018 and the same can be released only on closure 
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of loan for an amount of Rs. 3,28,06,019.42 and only after the closure of 
the loan, MODT can be cancelled and thereafter he can proceed with the 
UDS cancellation. It is seen from the letter dated 19.05.2022 at page 
134 addressed to LICHFL that the cancellation of the flat was 
communicated to LICHFL only on 19.05.2022 and not before. 
 
26. The letter dated 02.06.2022 at page 139 by LICHFL is followed by 
another letter dated 05.07.2022 at page 140. There is a letter dated 
06.11.2023 at page 146 where it was clarified that the loan amount was 
disbursed to the bank account of the Corporate Debtor on the request of 
the Applicant for which they had entered into a tri-partite agreement 
with the Builder and LICHFL. MODT was also executed agreeing to 
repay the loan amount along with interest. The LICHFL in clear terms 
had informed that it cannot accept the cancellation of the booked flat 
until the entire loan is closed. The LICHFL has also initiated the 
SARFAESI proceedings against the Applicants vide notice dated 
04.02.2023. 
 
27. As per the tri-partite agreement, the Applicant / Borrower and the 
Corporate Debtor have jointly and severally agreed to indemnify and 
keep indemnified against all monetary harm / loss etc., meaning thereby 
that in case the Borrower fails to pay the EMIs or the loan amount, 
LICHFL could recover the amount from the Corporate Debtor. The 
Applicant / Borrower with the permission of the Corporate Debtor had 
also mortgaged the flat with LICHFL as a security for the repayment of 
loan. LICHFL in terms of the loan documents invoked the SARFAESI 
proceedings in respect of the mortgaged flat. 
 
28. Having gone through the loan documents and the agreements 
including the correspondences, the logical conclusion which can be 
drawn in the present case, is that the loans were taken by the Applicants 
in their individual capacity for the flats being constructed by the 
Corporate Debtor. It was the liability of the Borrowers jointly and 
severally with the Corporate Debtor to service the loan of the 
Respondent No. 2 and 3. Even though, they cancelled the flats but by 
cancellation, they would not be absolved of their liabilities unless the 
whole loan is serviced. 
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29. It is true that during CIRP, the LICHFL filed the claims in Form-C 
in respect of the loans advanced to the Applicants which the RP 
admitted in full as seen from the synopsis filed by the RP in 
IA/2152/2024 vide Sr. No. 167 dated 08.01.2025, but from this it 
cannot be inferred that they had accepted that the borrowers would not 
be liable to pay the balance loan amount and the Corporate Debtor 
would be liable to pay the balance loan amount. By virtue of tri-partite 
agreement and the loan documents, the liability of the Borrower / 
Applicant is joint and several and the LICHFL could enforce recovery in 
respect of the amount from them jointly and severally subject to 
realization. It is pertinent to mention that Mr. Aashish Surana and Mr. 
Kuldeep Surana, the Promoter Directors had also filed the claims in 
Form-C on 02.05.2023 in respect of the four flats, M-711, GF-31, A-312 
and BA-31 stating that they had paid the amount towards the flats but 
cancelled later. (Annexure R1 colly., Page 13 to 18 of Reply of 
Respondent No. 1 vide Sr. No. 3696 dated 22.07.2024). 
 
33. In the present case, the Applicants had paid the initial sums towards 
purchase of flats to the Corporate Debtor and obtained loans, to make 
balance payment from the Respondent No. 2 and Respondent No. 3, so 
in that eventuality and in terms of the loan documents and the tri-
partite agreements executed by them, they along with the Corporate 
Debtor are jointly and severally liable to repay the debt to Respondent 
No. 2 and 3 irrespective of the fact whether they had cancelled the flats 
or their flats became the inventory / assets of the Corporate Debtor, till 
the whole loan amount is serviced. Section 18(1)(b) of RERA Act and 
Tri-Partite agreement clauses 4 and 5 nowhere provide that in respect of 
the flats once cancelled, the Corporate Debtor shall be solely liable to the 
lender i.e. Respondent No. 2 and 3. 
 
34. Considering the loan documents, tri-partite agreements, cases 
referred supra and that after the cancellation of flats, the flats became the 
inventory / assets of the Corporate Debtor and the fact that the loans 
given by Respondent No. 2 and 3 to the Applicant have not been 
completely serviced and that the Applicants and the Corporate Debtor 
are jointly and severally liable to repay the loan and the Respondents 
No. 2 and 3 have charge on the flats and the UDS and MoDT have not 
been cancelled by the Respondent No. 2 and 3, we are of the view that 
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Respondent No. 2 and 3 are the Secured Financial Creditors to the 
Corporate Debtor in respect of the amount disbursed to the Corporate 
Debtor and not paid in respect of the above flats. 
 
35. We are in agreement with the contention of the Applicants that the 
RP of his own cannot revise the claims, in terms of the CIRP 
Regulations. In case any revised claims are filed / accepted, it requires 
the approval of the Tribunal. 
 
36. Since in the present case, the Respondent No. 2 and 3 have filed the 
claims in Form-C vide dated 05.05.2023 as Secured Financial Creditors, 
the RP is directed to proceed in terms of the claims filed by the 
Respondent No. 2 and 3 in Form-C vide dated 05.05.2023 in respect of 
the above flats categorizing their claims as the Secured Financial 
Creditors. 

   

 

21. Perusal of the order and the proceedings would reveal that LICHFL 

already filed the claim in respect of the cancelled flats by the allottees 

(Respondent No. 1, 2, 3 and 5) which claims have also been admitted by 

the IRP / RP as evident from the claim form dated 05.05.2023.  These 

allottees / Respondents had claimed refund of the initial payment / 

payment of margin money for the flats but except to Sudhir Surana, no 

refund was made.  Refund to Sudhir Surana was made owing to his 

health condition since suffering from renal failure for which he was 

undergoing treatment.  The Applicant has also filed separate 

application under Section 66(2) of IBC vide application No. 2209 of 2024 



 

IA(IBC)/892(CHE)/2025 IN CP(IB)/73/CHE/2022 
In the matter of Amar Prakaash Developerss Private Limited 

23 of 32 

in relation to the refund made to Sudhir Surana which has been 

dismissed by this Tribunal.  Admittedly, other Respondents had filed 

the claims before the RP but their claims were rejected.  We also agree 

with the contention of the Respondents that filing and admission of 

claim form dated 05.05.2023 by LICHFL would render the allegations of 

fraud untenable and unsustainable.  Further, neither the Applicant nor 

LICHFL preferred any appeal against the order of this Tribunal on the 

application IA/2209/2024.  LICHFL also did not issue any 

communication of fraud to any of the above Respondents.   

 

22. In the order, it was observed by the Tribunal that there were tri-partite 

agreements among the allottees / Respondents, Corporate Debtor and 

LICHFL / SBI.  They disbursed the loans directly to the builder / 

Corporate Debtor on behalf of the Borrower.  The flats became the part 

of the security for the housing loan granted by them and after 

completion of property, the builder / Corporate Debtor shall execute the 

necessary sale deeds and get them registered in favour of the Borrower 

and hand over the registered sale deeds directly to the Financial 

institutions.  No doubt, cancellation was accepted by the Corporate 

Debtor on 15.12.2021, but except refund to Sudhir Surana who is no 
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more, no refund was made to the other allottees towards the margin 

money.  There is a letter from the Corporate Debtor while accepting the 

cancellation with a convent that as the project has been financed by the 

Banker and an encumbrance has been created over the UDS sale deed, they and 

the Bankers have to necessarily come forward for cancellation of UDS sale deed 

and agreement of project promotion and construction, discharge of 

memorandum of title deeds simultaneously.  Process of refund of amount paid 

towards the apartment will be initiated immediately after the resale or it will 

buy back the said apartment.   It was expressively held that the loan were 

taken by the Applicants / allottees / Respondents herein in their 

individual capacity for the flats being constructed by the Corporate 

Debtor, it was the liability of the borrowers jointly and severally with 

the Corporate Debtor to service the loan of the financial institution.  

Even if they cancelled the flats but by cancellation they would not be 

absolved of their liabilities unless the whole loan is serviced.  They can 

enforce recovery in respect of the amount from them jointly and 

severally subject to realization.  In cogent terms, it was held that the tri-

partite agreement nowhere provides that in respect of the flat once 

cancelled, the Corporate Debtor shall be solely liable to the lender.  It 
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was held that after the cancellation of flats, the flats became the 

inventory / assets of the Corporate Debtor.  The fact that the loans given 

by the lenders to the Borrowers have not been completely serviced and 

the Borrowers and the Corporate Debtor are jointly and severally liable 

to repay the loan and the lenders have charge on the flats and the UDS 

and MoDTs have not been cancelled by the lenders, the lenders are the 

sole Financial Creditors in respect of the amount disbursed to the 

Corporate Debtor and not repaid in respect of the above flats.   

 

23. The tri-partite agreements clearly provide that in case the loans are not 

serviced in full, the lenders / financial institutions i.e. LICHFL and SBI 

can claim the balance amount from the allottees / individual borrowers 

till the satisfaction of the loan amount.   

 

24. It is recorded in the order that SBI has filed the claim in respect of the 

two cancelled flats though SBI has not filed the claim.  But the said 

order was not challenged by SBI before the Appellate Authority nor the 

said fact was brought to the notice of the Tribunal by SBI immediately 

thereafter though the record shows that SBI came to know of the order 

within two days of passing of the order.  It is true that SBI after 
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declaring the account of two allottees i.e. Aashish Kumar Surana and 

Kuldeep Surana as NPA, initiated SARFAESI proceedings and declared 

their accounts as ‘fraud’ which fraud proceedings have been challenged 

by them before Hon'ble High Court by filing writ petitions where 

Hon'ble High Court has granted stay which order is still in force.   

 

25. Considering the above, the initiation of fraud proceedings would not 

disqualify the Resolution Applicant from submitting the resolution plan 

as MSME Corporate Debtor.   

 

26. It is contended that the act of the Respondents was a calculated attempt 

to evade financial obligations.  We find that except Sudhir Surana none 

of the Respondents has taken refund of the margin money.  The flats 

after cancellation went to the Corporate Debtor.  LICHFL has filed the 

claim in respect of the four cancelled flats which claim has been 

admitted by the IRP / RP.  The resolution plan submitted by the 

Promoter Director as MSME Corporate Debtor has also been accepted 

by the CoC which comprise of LICHFL.  The loan was directly 

transferred by the lenders to the Corporate Debtor.  In the order dated 
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 19.02.2025 in the application IA/1418/2024, this Tribunal making 

reference of the tri-partite agreements have not absolved the 

Respondents from their liabilities towards the loans taken by the 

Respondents from LICHFL and SBI.  They have been held liable to 

service the balance loan to the Creditors by virtue of their liability 

jointly and severally.  Further, they have not derived any benefit out of 

the cancellation of the flats nor any loss or disadvantage was caused to 

any of the Creditors by the said act of the Respondents.  As regards pre-

requisite deposit with TNRERA, it is for TNRERA to initiate 

appropriate proceedings.  It cannot be said that it is a case of diversion 

of funds by the Respondents / Promoter Directors of the Corporate 

Debtor in violation of terms of loan agreements undermining the 

financial interest of the creditors.   

 

27. Hon’ble NCLAT in the case of Regen Powertech Pvt. Ltd. –Vs- Wind 

Construction Pvt. Ltd. in Company Appeal (AT)(Ins) No.349 of 2022, 

held as under; 

33. Be it noted, this 'Tribunal', significantly, points out that, whenever 
'Fraud' on a 'Creditor' is perpetrated in the course of 'carrying on 
Business', it does not necessarily follow that the 'Business' is being 
carried on with an 'Intent to Defraud' the 'Creditor' 
 



 

IA(IBC)/892(CHE)/2025 IN CP(IB)/73/CHE/2022 
In the matter of Amar Prakaash Developerss Private Limited 

28 of 32 

34. One cannot remain 'oblivious' of the candid fact that, if the 
'Directors' of a 'Company’ had acted on a 'bonafide belief’ that the 
Company would 'recover’ from its ‘Financial Problems’ / ‘Difficulties’, 
then, they will not be held liable for the ‘act’ / ‘offence’ of ‘Fraudulent 
Trading’. 

 

35. As a matter of fact, the 'aspect' of 'Fraudulent Trading' requires a 
very ‘High Degree of proof’, which is attached to the 'Fraudulent 
Intent’. To put it emphatically, a more compelling "Material' / 
'Evidence' is required to satisfy the conscience of this ‘Tribunal', 'on a 
preponderance of probability’. Apart from that, an 'isolated' / 'solo 
fraud’ case, against the person, then, action in ‘tort’ can be resorted to, 
as opined by this ‘Tribunal’. No wonder, a 'Creditor',  
 
36. In the instant Case ‘on hand’, the ‘Appellant’ / ‘Applicant’ before the 
‘Adjudicating Authority’ (National Company Law Tribunal, Division 
Bench – II, Chennai) had filed IA(IBC)/489(CHE)/2021 in 
IBA/1099/2019 under Section 66 (1) of the Insolvency and Bankruptcy 
Code, 2016. In this Page 20 of 22 Company Appeal (AT)(CH)(Ins) 
No.349/2022 connection, this ‘Tribunal’ significantly points out that in 
respect of an ‘Application’ (Filed under Section 66 of the Insolvency and 
Bankruptcy Code, 2016) ‘Fraudulent Trading’ / ‘Wrongful Trading’, by 
the ‘Applicant’ / ‘Resolution Professional’ is concerned, ‘Tangible 
Materials’ / ‘Relevant Facts’ are to be pleaded in an ‘Unambiguous and 
Unequivocal Terms’, by supplying the necessary details / facts as the 
case may be.‛ 

 

28. The NCLT Chennai Bench in Renuka Devi Rangaswamy, IRP of Regen 

Infrastructure and Service Pvt Ltd Vs. Madhusudhan Khemka, Suspended 

Director of Regen Infrastructure and Service Pvt Ltd, 

IA(IBC)/1143(CHE)/2021 took note of the judgments under English Law 

to define wrongful / fraudulent trading in the following terms: 
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38. A careful perusal of Section 66 of IBC, 2016 would manifest the fact 

that it deals with two transactions; Section 66(1) of IBC, 2016 deals 

with 'Fraudulent Trading' and Section 66(2) of IBC, 2016 deals with 

'Wrongful Trading'. Section 66(1) of IBC, 2016 imposes liability on 

'any person' who were knowingly parties to the carrying on the 

business with a dishonest intention to defraud the creditors, to make 

contribution to the assets of the Corporate Debtor. Thus, essentially for 

a transaction to qualify under Section 66(1) of IBC, 2016, the following 

conditions should be satisfied; 

 
(a) Liability can be fixed upon 'any person'; 
(b) The said person should knowingly carry on the business with 
the Corporate Debtor; 
(c) The said person should have a dishonest intention to defraud 
the creditors; 

 

40. On analysing Section 66(2) of IBC, 2016 it is to be seen that it deals 

with 'Wrongful Trading' and for a transaction to qualify under Section 

66(2) the following conditions must be satisfied; 

(a) Liability can be fixed upon only 'Director' or 'Partner'; 

(b) They knew, or ought to have concluded that there was no 

reasonable prospect of avoiding insolvency proceedings; 

(c) They did not take due diligence with a view to minimising the 

potential loss to the company's creditors; 

42. Thus, there seems to be a stark contrast in relation to Section 66(1) 

and 66(2) of IBC, 2016. It is needless to say that even the scope of sub-
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section (1) and (2) of Section 66 of IBC, 2016 are different. As to the 

present case, the Applicant sought the Respondents to make 

contribution to the Corporate Debtor, under Section 66(2) of IBC, 2016. 

 
 

29. As per the explanation to Section 66 of IBC, the Tribunal is mandated to 

presume that all Directors of the Corporate Debtor have exercised 

necessary care and proper due diligence in conducting the affairs of the 

Corporate Debtor.  The burden of proof is on the Liquidator or the RP 

as the case may be to show that the conduct of the Director was not 

reasonable or was not in exercise of appropriate due diligence.  Where 

the RP or the Liquidator is unable to establish the same, the statutory 

presumption operates in favour of the Director and the application 

under Section 66 against such person owed to be dismissed on account 

of such statutory presumption as held in the case of Regen Powertech 

Private Limited Vs. Wind Construction Pvt Ltd Company Appeal (AT) 

(CH)(Ins) No. 349 of 2022 supra where it was observed as follows: 

34. One cannot remain 'oblivious' of the candid fact that, if the 
'Directors' of a 'Company' had acted on a 'bonafide belief' that the 
'Company' would 'recover' from its 'Financial Problems' / 
'Difficulties', then, they will not be held liable for the 'act' / 'offence' of 
'Fraudulent Trading'. 

35. As a matter of fact, the 'aspect' of 'Fraudulent Trading' requires a 
very 'High Degree of proof', which is attached to the 'Fraudulent 
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Intent'. To put it emphatically, a more compelling 'Material' / 
'Evidence' is required to satisfy the conscience of this 'Tribunal', 'on a 
preponderance of probability'. Apart from that, an 'isolated' / 'solo 
fraud' case, against the person, then, action in 'tort' can be resorted to, 
as opined by this 'Tribunal'. No wonder, a 'Creditor', who was 
defrauded, will have 'recourse' to an 'alternative remedy', under 'Civil 
Law'. 

 

30.  An analysis of the above discussions clearly brings forth to the light that 

the transactions made by the Respondents were in the ordinary course 

of business or the financial affairs of the Corporate Debtor and were not 

the fraudulent transactions. These transactions do not in any manner 

prejudice the interest of the creditors. 

 

31. As regards delay in filing the application, admittedly Regulation 35A of 

CIRP Regulations imposes a duty on the RP to take measure within the 

timeline and any action taken by RP beyond the time prescribed is 

prohibited, but it has been held in catena of judgements i.e. in the case 

of Aditya Kumar Tibrewal vs Om Prakash Pandey &Ors (Company Appeal 

(AT) Insolvency No. 583 of 2021) and Prasant Chandra Rath&Anr vs Surya 

Kanta&Anr (Company Appeal (AT) Insolvency No. 869 of 2022) by Hon'ble 

NCLAT that the timeline prescribed in Regulation 35A of CIRP 

Regulations is only directory and any action taken by the RP beyond the 

time prescribed, cannot be held to be non-est or void on the ground that 
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it is beyond the prescribed period, if there are genuine and valid 

reasons for the RP for not filing the application for avoidance 

transactions within the time prescribed. 

 

32. In the light of what has been stated above, we are of the view that the 

Applicant has not made a case of fraudulent transactions on the part of 

the Respondents except making sweeping allegations and hence Section 

66 of IBC, 2016 cannot be invoked under such circumstances. The 

present Application being sans merit is liable to be dismissed. 

 
33. Accordingly, the application IA(IBC)/892(CHE)/2025 is dismissed with 

no orders as to costs.   

 

  Sd/-             Sd/-  

VENKATARAMAN SUBRAMANIAM                                   SANJIV JAIN 
 MEMBER (TECHNICAL)                                          MEMBER (JUDICIAL) 
 


