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Rajarshi Bharadwaj, J:

1. The appellant has filed this appeal under Section 260A of the Income Tax

Act, 1961 (hereinafter referred to as "the Act"), challenging the order dated
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November 18, 2024 passed by the Learned Income Tax Appellate Tribunal
(ITAT), Kolkata Bench “B”, for the assessment year AY 2017-18, on the
substantial questions of law formulated at the time of admission.

2. The facts in a nutshell are that the assessee-respondent, formerly known
as the Kolkata Port Trust (KoPT), is an Artificial Juridical Person with a history
of providing essential port services for nearly 150 years since its establishment
in the year 1870. For the Assessment Year (AY) 2017-18, the assessee filed its
original return of income on October 27, 2017, declaring Nil income after

claiming a set-off of brought forward business loss to the extent of

Rs. 47,61,12,252/- and,e o a car
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Club (u/s 37) of Rs.36,15,023/-, provision of annuity (u/s 37(1)) of
Rs.4,84,09,032/- and Loss adjusted and carried forward of Rs.47,61,12,252/-.

3. Aggrieved by these additions and disallowances, the assessee-respondent
preferred an appeal before the Learned Commissioner of Income Tax (Appeals)
[CIT(A)], National Faceless Appeal Centre (NFAC) against the
disallowances/additions. The Ld. CIT(A) allowed the assessee's appeal and
deleted all of the contested disallowances and additions by placing reliance on
various case laws. Dissatisfied with the decision of the Ld. CIT(A), the revenue

preferred a second appeal before the Learned Income Tax Appellate Tribunal
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(ITAT), Kolkata, solely on the following two issues i.e., contribution to
superannuation fund of Rs.208,86,57,648/- and contribution to gratuity fund of
Rs.53,85,13,674 /- (originally assessed as Rs.63,85,13,674/-). The decision of
the Ld. CIT(A) on the remaining issues was deemed acceptable to the
Department and further appeal before the ITAT was not preferred on those
grounds. The assessee also filed cross-objections before the ITAT.

4. The ITAT, following the legal principles established by the Hon’ble
Calcutta High Court in the cases of PCIT v. Exide Industries Ltd (2023) and

Eastern Equipment Sales Ltd. or CIT v. Eastern Equipment & Sales

Limited reported in 7
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erred in upholding the order of the Ld. CIT(Appeals), NFAC, Delhi deleting
the disallowance of Rs. 208,86,57,648/- made by the A.O. on account of
contributions towards Superannuation Fund in excess of limit fixed under
Rule 87 by considering it as an exceptional onetime payment and failing to
consider that such excess contribution to meet shortfall in fund balance was
a regular practice over past several years and as such was rightly

considered by the A.O. as regular contribution?
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ii. Whether on the facts and in the circumstances of the case, the Hon'ble ITAT
erred in upholding the order of the Ld. CIT(Appeals), NFAC, Delhi by placing
reliance on the decision of the Hon'ble Calcutta High Court in the case of
Exide Industries reported in [2023] 146 taxmann.com 21 (Cal) and failing to
appreciate that the facts of the instant case are different from that of Exide
Industries as in the case of the assessee, the excess contribution to meet

shortfall in fund balance was a regular practice over past several years and

not a onetime exception which was the facts in case of Exide Industries?
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6. We have heard nd Leasn enior Counsel for the
law, this Court proceed to decide the appeal on merits.

7. First, the Assessing Officer (AO) disallowed Rs.208,86,57,648/- on
account of contributions made to the Superannuation Fund in excess of the
27% ceiling fixed under Rule 87 of the Income-tax Rules, 1962. The assessee
submitted that the contribution was necessitated to meet a severe deficit
revealed by an actuarial valuation of the Superannuation Fund. For several

preceding years, the assessee could not fully fund the required contribution due

to a persistent procedural fund crunch. Consequently, the contribution in the
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financial year 2017-18 was an extraordinary ad hoc interim payment meant to
cover both current and past year deficiencies, aligning the fund's assets with its
real actuarial liabilities. The CIT(Appeals) and the ITAT correctly held that since
these payments were ad hoc interim contributions made specifically to bridge
the gap in actuarial valuation, they were neither ordinary annual contributions
under Rule 87 nor initial contributions under Rule 88. The ITAT relied on the
High Court decision in Exide Industries Ltd. (supra), which established that the
statutory ceiling of Rule 87 does not apply to extraordinary contributions made
to address actuarial deficits.

8. ase of Exide Industries

upholding the deletion of disallowance. We ans bstantial questions of
law (1) and (2) in negative, i.e., against the appellant revenue and in favour of
the respondent assessee. The deletion of the disallowance of Rs.208,86,57,648/ -
is hereby upheld.

9. Second, the ITAT’s decision to wuphold the deletion of the
Rs.63,85,13,674 /- disallowance related to the Gratuity Fund is legally sound
and merits no interference. The primary contention of the revenue was that the
contribution exceeded the 8.33% limit prescribed by Rule 103. However, a
fundamental distinction must be made between ordinary annual contributions

and payments made to bridge a gap in actuarial valuation. The assessee’s
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contribution was specifically made to address a shortfall in actuarial valuation
specifically to bridge the gap between actuarial liability and actual fund
availability to ensure that the approved Gratuity Fund, which is maintained with
the Life Insurance Corporation of India (LIC), remained capable of discharging
its lawful obligations. As such, it does not fall under the restrictive definition of
an ordinary annual contribution as contemplated by Rule 103.

10. Furthermore, Section 36(1)(v) of the Income Tax Act, which governs

deductions for contributions to approved gratuity funds, does not per se impose

the 8.33% restriction found in the Rules. Section 36(1)(v) allows deduction of

cannot sit in judgment over the Commissioner's approval. Consequently, the
revenue’s contention that the excess was part of a regular practice does not
assist its position, even assuming such a factual claim, the AO possesses no
jurisdiction in assessment proceedings to disregard the approved status of the
fund and to superimpose Rule 103 as a deduction-disallowance mechanism
contrary to as held in Eastern Equipment (supra). Restricting the deduction to
8.33% when the statutory provision does not envisage such a cap especially for
payments intended to maintain the solvency of the fund based on actuarial

requirements would be contrary to the intent of the Act. Therefore, the ITAT
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correctly appreciated that the ceiling fixed under the rules does not apply to this
specific type of contribution. We answer substantial question (3) in the negative,
i.e., against the revenue and in favour of the assessee.

11. Regarding the overall validity of the ITAT order, herein being question no.
4, while the revenue disputes the findings on superannuation and gratuity, the
order itself is not perverse or arbitrary in a legal sense. The ITAT reached its
conclusions by placing reliance on jurisdictional high court precedents, such as
Exide Industries (supra) and Eastern Equipment & Sales Ltd (supra).While

the application of those precedents to the specific facts of the superannuation

ore, the appeal filed by revenue
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(RAJARSHI BHARADWAJ, J)

(UDAY KUMAR , J)

Kolkata
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